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EXECUTIVE SUMMARY 
 
 
Affordable, reliable, and secure energy provides U.S. business with a critical economic 
advantage in an increasingly competitive global economy. Nearly every leading industry in the 
countryτfrom manufacturing and construction to agriculture and transportationτbenefits 
ƎǊŜŀǘƭȅ ŦǊƻƳ ǘƘŜ ƴŀǘƛƻƴΩǎ ǊƛŎƘ ŜƴŜǊƎȅ ǊŜǎƻǳǊŎŜǎΦ 
 
The Environmental Protection Agency (EPA) has proposed a far-reaching new rule under the 
Clean Air Act (CAA) §111(d) that would severely curtail greenhouse gas emissions from the 
entire electric power sectorΦ wŜƭŜŀǎŜŘ ƛƴ WǳƴŜ нлмпΣ 9t!Ωǎ ǇǊƻǇƻǎŀƭτensconced in more than 
1,600 pages of materialτwould require states to meet stringent emission goals, and to comply, 
would significantly transform how electricity in America is generated, distributed, and used (see 
box below for a summary of the rule).1  
 
Consistent with the notion of co-operative federalism that underlies the CAA, EPA has 
repeatedly emphasized that cooperation with states and stakeholders will be a centerpiece of 
its regulatory development process. The agency stated that it has 
 

άconducted unprecedented outreach with states 
and as a result of what we learned, our proposal 
sets up a national framework that gives states the 
power to chart their own customized path to meet 
the carbon-dioxide-emissions targets proposed for 
each state.έ2 

 
Similarly, EPA Administrator Gina McCarthy has said that 
the rulemaking process will be 
 

άan absolute collaboration between the federal and 
state government . . . a partnership if there ever 
was one.έ3  

 
The extremely complex and confusing structure of the 
proposed rule sent states and stakeholders scrambling to 
understand its specific implications for their communities 
and industries. Now, after six months of review and 
analysis, comments have come in from the states and 
other entities that ǿƻǳƭŘ ŀŎǘǳŀƭƭȅ ƘŀǾŜ ǘƻ ƛƳǇƭŜƳŜƴǘ 9t!Ωǎ 
plan.4 These commentsτfiled primarily by state air regulators, public utility commissions, and 
                                                           
1
 Available at http://www2.epa.gov/carbon-pollution-standards/clean-power-plan-proposed-rule  

2
 http://www.wsj.com/articles/epa-has-followed-the-law-on-the-clean-power-plan-letters-to-the-editor-1420408715  

3
 http://thehill.com/policy/energy-environment/202816-epas-mccarthy-pledges-state-flexibility-in-power-plant-

rule#ixzz33ncdri7K  

BY THE NUMBERS 
 

28: State governors or 

attorneys general have raised 
major concerns with the 
ǊǳƭŜΩǎ ƭŜƎŀƭ ŦƻǳƴŘŀǘƛƻƴǎ 
 

12: States are suing EPA 

regarding its authority to 
promulgate carbon 
regulations 
 

6: States have passed 

legislation into law restricting 
state responses to the rule 
 

http://www2.epa.gov/carbon-pollution-standards/clean-power-plan-proposed-rule
http://www.wsj.com/articles/epa-has-followed-the-law-on-the-clean-power-plan-letters-to-the-editor-1420408715
http://thehill.com/policy/energy-environment/202816-epas-mccarthy-pledges-state-flexibility-in-power-plant-rule#ixzz33ncdri7K
http://thehill.com/policy/energy-environment/202816-epas-mccarthy-pledges-state-flexibility-in-power-plant-rule#ixzz33ncdri7K
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the likeτreveal widespread concerns about the design, content, and legality of the approach 
the Agency has proposed.  
 
As shown in Figure 1, 28 different states have raised fundamental concerns with the legal 
foundations of the rule at the highest levels of government (either governor or attorney 
general). Twelve states are suing EPA regarding its authority to promulgate carbon regulations 
under 111(d), and six states have passed legislation into law restricting state responses to the 
rule, generally by either prohibiting ŎƻƳǇƭƛŀƴŎŜ ǿƛǘƘ 9t!Ωǎ legally questionable outside-the-
fence building blocks or by requiring legislative approval of state implementation plans. 
 

 

                                                                                                                                                                                           
4
 The complete docket is available at 

http://www.regulations.gov/#!docketBrowser;rpp=25;so=DESC;sb=postedDate;po=0;dct=PS;D=EPA-HQ-OAR-2013-0602  

Figure 1.

http://www.regulations.gov/#!docketBrowser;rpp=25;so=DESC;sb=postedDate;po=0;dct=PS;D=EPA-HQ-OAR-2013-0602
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Although too numerous and complex to adequately characterize in a single document, this 
report attempts to summarize some of the most significant and common themes raised by 
states. The concerns detailed in this guide address the following 12 areas: 
 

1. The Legality of the Rule 
 

2. ¢ƘŜ wǳƭŜΩǎ LƳǇŀŎǘ ƻƴ 9ƭŜŎǘǊƛŎƛǘȅ tǊƛŎŜǎΣ Wƻōǎ ŀƴŘ ǘƘŜ 9ŎƻƴƻƳȅ 
 

3. ¢ƘŜ wǳƭŜΩǎ LƳǇŀŎǘ ƻƴ 9ƭŜŎǘǊƛŎƛǘȅ wŜƭƛŀōƛƭƛǘȅ 
 

4. ¢ƘŜ wǳƭŜΩǎ ¢ŜŎƘƴƻƭƻƎƛŎŀƭ !ǎǎǳƳǇǘƛƻƴǎ ŀƴŘ !ǎǎƻŎƛŀǘŜŘ LƳǇŀŎǘ ƻƴ /ƻƳǇƭƛŀƴŎŜ CƭŜȄƛōƛƭƛǘȅ  
and Achievability 
 

5. The Presence of Mistakes and Errors Within the Rule 
 

6. ¢ƘŜ wǳƭŜΩǎ !ŎŎŜƭŜǊŀǘŜŘ ¢ƛƳŜƭƛƴŜ ŦƻǊ CƛƴŀƭƛȊŀǘƛƻƴ ŀƴŘ LƳǇƭŜƳŜƴǘŀǘƛƻƴ 
 

7. ¢ƘŜ !ŎƘƛŜǾŀōƛƭƛǘȅ ƻŦ ǘƘŜ wǳƭŜΩǎ LƴǘŜǊƛƳ ¢ŀǊƎŜǘǎ  
 

8. ¢ƘŜ wǳƭŜΩǎ ¦ǎŜ ƻŦ нлмн ŀǎ ǘƘŜ .ŀǎŜƭƛƴŜ ¸ŜŀǊ ŀƴŘ ǘƘŜ !ssociated Impact on Early Actors 
 

9. ¢ƘŜ wǳƭŜΩǎ ¢ǊŜŀǘƳŜƴǘ ƻŦ bǳŎƭŜŀǊ DŜƴŜǊŀǘƛƻƴ 
 

10. ¢ƘŜ wǳƭŜΩǎ [ŀŎƪ ƻŦ /ƻƴǎƛŘŜǊŀǘƛƻƴ ƻŦ {ǘǊŀƴŘŜŘ /ƻǎǘǎ  

 
11. ¢ƘŜ wǳƭŜΩǎ Dƻŀƭǎ ƛƴ Comparison to those set for New Power Plants 

 
12. ¢ƘŜ wǳƭŜΩǎ 9ǎǘƛƳŀǘƛƻƴ ƻŦ tƭŀƴǘǎΩ DŜƴŜǊŀǘƛƻƴ /ŀǇŀŎƛǘȅ ŀƴŘ wŜǎǳƭǘŀƴǘ LƳǇŀŎǘ ƻƴ {ǘŀǘŜ 

Targets  
 
This review found that a majority of states raised concerns or objections in 8 of the 12 issue 
areas that were reviewed as part of this analysis (Tables 1 & 2). For example, 32 states made 
legal objections, 28 raised significant concerns regarding compliance costs and economic 
impacts, 32 ǿŀǊƴŜŘ ƻŦ ŜƭŜŎǘǊƛŎƛǘȅ ǊŜƭƛŀōƛƭƛǘȅ ǇǊƻōƭŜƳǎΣ ŀƴŘ оп ǎǘŀǘŜǎ ƻōƧŜŎǘŜŘ ǘƻ 9t!Ωǎ ǊǳǎƘŜŘ 
regulatory timelines. These figures should be considered conservative, as several states avoided 
ŎƻƳƳŜƴǘƛƴƎ ƻƴ ŎŜǊǘŀƛƴ ǘƻǇƛŎǎΣ ǇŀǊǘƛŎǳƭŀǊƭȅ ƛŦ ǘƘŜ ƛǎǎǳŜ ǿŀǎ ƻǳǘǎƛŘŜ ƻŦ ǘƘŜ ŦƛƭƛƴƎ ŜƴǘƛǘȅΩǎ ŀǳǘƘƻǊƛǘȅ 
or expertise. As a result, silence from states on any given issue should not be considered to 
imply an absence of concern. 
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Countless additional and state-specific concerns raised during the comment period not 
addressed here are no less significant. These include, for example: massive disparities among 
state goals; lack of clarity regarding the crediting of electricity exported/imported across state 
borders; accounting for biomass-based generation and emissions; failure to adequately credit 
hydroelectric generation; ŎƻƴŦǳǎƛƻƴ ǊŜƎŀǊŘƛƴƎ ǘƘŜ ǊǳƭŜΩǎ ǘǊƛƎƎŜǊing of New Source Review 
requirements; inadequate guidance on rate-to-mass conversion procedures; and the need for 
EPA to provide states resources for implementation plan development. 
 
Administrator McCarthy has stated that one of her top 
priorities throughout the regulatory development 
ǇǊƻŎŜǎǎ ƛǎ ǘƻ ŜƴǎǳǊŜ άǘƘŀǘ ǇŜƻǇƭŜ look at it and say, 
Ψ9t! ƭƛǎǘŜƴŜŘΦΩέ5 Similarly, in a January 6, 2015 blog 
post, EPA Assistant Administrator for Air and Radiation 
Janet McCabe stated: 
 

ά!ǎ ƻŦ ǘƘŜ 5ŜŎŜƳōŜǊ м ŘŜŀŘƭƛƴŜ ŦƻǊ ǎǳōƳƛǘǘƛƴƎ 
comments on the proposed Clean Power Plan, 
EPA received more than 2 million comments, 
covering a wide range of issues including 
system reliability, and we are absolutely 
committed to reviewing those comments and 
ensuring that the final Clean Power Plan reflects 
and responds to them ώŜƳǇƘŀǎƛǎ ŀŘŘŜŘϐΦέ6 

 

 

The extent and magnitude of state concerns presented in this guide illustrate not only the 
ǎƘƻǊǘŎƻƳƛƴƎǎ ƛƴ 9t!Ωǎ ǇǊƻǇƻǎŀƭΣ ōǳǘ the immense challengeτand opportunityτthat the agency 
has to follow through on its commitment to listen, cooperate, and make the regulation a truly 
collaborative partnership. If the major flaws with the rule that have been identified by states 
are left unaddressed, the end result will be a significantly more expensive, less reliable 
electricity system that will have negative repercussions across the entire U.S. economy. 

 
  

                                                           
5
 http://www.washingtonexaminer.com/epa-administrator-gina-mccarthy-epa-listened-on-carbon-rules/article/2546880  

6
 http://blog.epa.gov/epaconnect/2015/01/time-and-flexibility/  

 

ά²ƘŜƴ ŀƴ ŀƎŜƴŎȅ ŎƭŀƛƳǎ ǘƻ 
discover in a long-extant 
statute an unheralded 
ǇƻǿŜǊ ǘƻ ǊŜƎǳƭŀǘŜ Ψŀ 
significant portion of the 
!ƳŜǊƛŎŀƴ ŜŎƻƴƻƳȅΣΩ Φ Φ Φ ǿŜ 
typically greet its 
announcement with a 
ƳŜŀǎǳǊŜ ƻŦ ǎƪŜǇǘƛŎƛǎƳΦέ  

- U.S. Supreme Court, 
Utility Air Regulatory 

Group v. EPA 

http://www.washingtonexaminer.com/epa-administrator-gina-mccarthy-epa-listened-on-carbon-rules/article/2546880
http://blog.epa.gov/epaconnect/2015/01/time-and-flexibility/
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